a way that the section foreman looks upon the refusal as an
aberration in a person's normal willingness to work.  For example/
under the heading of "Deel's Allegations of Disparate Treatment",
supra, I discussed the fact that O'Quinn would say he was not go-
ing to do a particular job and would then almost immediately
thereafter change his mind and do the very work he had just said
he was not going to do.  Deel's refusal to run the scoop on May 7
was not accompanied by any ameliorating circumstances.  He ig-
nored the previous conditions under which the work force had been
used which required him to alternate with O'Quinn on running a
scoop one day and a roof-bolting machine the next.  He ignored
the clear indications that the section foreman expected him to
run the scoop because Justice and O'Quinn had gone to the roof-
bolting machine before Deel ever reached that machine after de-
livering the other men to their assigned working places.  Deel
then ignored a specific message brought by Justice from the sec-
tion foreman telling Deel that the section foreman wanted him to
run the scoop.  Deel then argued with the section foreman in per-
son about the assignment to operate the scoop.  Finally, when
given the ultimatum that he would have to run the scoop or get
into the scoop's bucket to be taken out for discharge, Deel said
nothing and got into the scoop's bucket to be taken outside.

The aforesaid defiant refusal to perform a work order cannot
be tolerated by a section foreman if he wants to control the work
force on which he has to rely for production of coal.  Therefore,
regardless of whether DOW's management has written guidelines or
a consistent policy of determining when it will discharge em-
ployees, Deel's refusal to carry out his section foreman's orders
on May 7 were accompanied by such blatant defiance of his section
foreman's instructions that the section foreman was clearly with-
in the bounds of reason in deciding that Deel should be given
the ultimate punishment of discharge.

Assuming, arguendo, that there is some merit in Deel's claim
that he should only have received a warning for his first refusal
to obey a work order and should not have been discharged until he
had refused a second time to perform a job assigned to him by his
foreman, it is a fact that Deel did refuse to perform work on a
prior occasion as I have noted in the discussion above under the
heading of MThe Aborted Discharge".  Deel, of course, argues in
his brief (pp. 40-41) that DOW cannot take refuge in a claim that
Deel's refusal to perform the two jobs of bolting and drilling on
a prior occasion should be counted as a true refusal to perform
work because, it is argued, that assignment was unfair and the
fact that the section foreman ultimately did the roof bolting for
Deel for the remainder of that day shows that Deel was unfairly
asked to do two different jobs.  As I have already pointed out in
my discussion of the aborted discharge above, Deel was nearly dis-
charged that day for failing to do anything more than drill 10
holes, requiring 10 minutes of time, within a period of an hour
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